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Education and Culture Committee 

Children and Young People (Scotland) Bill 

Save the Children 

INTRODUCTION 

1. Save the Children welcomes the opportunity to submit written evidence to the 

Education and Culture Committee on the Children and Young People (Scotland) 

Bill. Our evidence concentrates on the children’s rights duties in part 1, the 

extension of the powers of the Children’s Commissioner in part 2 and the early 

learning and childcare duties in part 6 of the Bill. These are the areas of the Bill 

that most directly relate to Save the Children’s work in Scotland. We are 

committed to working with the Scottish Government, the Committee and other 

stakeholders to realise the policy ambitions set out in the Bill. We hope that our 

evidence will assist the Committee in scrutinising the Bill and would be happy to 

provide further written and/ or oral evidence on any of the issues raised.  

2. Save the Children welcomes the overarching aim of the Bill to take forward 

legislative reforms that support the Scottish Government’s aims of ‘making 

Scotland the best place in the world to grow up’. We agree that the Bill offers a 

key opportunity to take strides towards these aims. We strongly support the 

ambitious policy objectives that underpin the Bill. However we are disappointed 

that the Bill does not go further in many areas to deliver on these laudable aims. 

Our evidence puts forward a number of suggestions for how provisions could be 

strengthened to deliver on the aims of the Bill more effectively. If the legislation is 

to be successful, it must deliver positive outcomes for children and their families 

at the core.  

CHILDREN’S RIGHTS (PARTS 1-3) 

3. Save the Children welcomes Scottish Government's intention to "make 

rights real" for children and commend the leadership Scottish Government has 

demonstrated in seeking to take steps to achieve this through the Bill. The reality 

is that many children in Scotland remain unable to realise the full extent of their 

rights. We believe that for Scottish Government to improve children’s wellbeing 

and outcomes, children’s rights must consistently inform decision-making 

processes at every level. We agree with Scottish Government that, 'legislative 

steps are essential’ if the United Nations Convention on the Rights of the Child 

(UNCRC) is to continue to influence legislation, policy and practice in Scotland1. 

The implementation of children’s rights in Scotland currently follows a gradual 

‘stage by stage’ approach. This has led to inconsistencies in the realisation of 

children’s rights. This approach has been highlighted as problematic and 

routinely criticised by the UN Committee on the Rights of the Child, NGOs and 

other bodies. We believe that to achieve the policy ambitions of the Bill a shift is 

needed to a more consistent and systematic approach and that legislative steps 

could deliver this.  

                                            
1
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4. A comprehensive legislative framework would ensure children’s rights 

influence the planning, implementation and monitoring of legislation, policy 

and practice that affects children and young people. Save the Children 

believes that such duties should serve to embed the provisions and principles of 

the UNCRC in Scots law, ensure consistent and systematic processes for 

embedding children’s rights in decision making, increase transparency and 

accountability and provide an avenue of support for children when their rights are 

violated (including legal channels where necessary) and promote the culture 

change necessary for children to enjoy their rights. 

5. To deliver this framework and the policy intentions, the Bill must place 

clear and robust duties on both government Ministers and public bodies to 

routinely consider and apply children’s rights in exercising all their 

functions. Save the Children welcomes the priority that the measures in parts 1 

and 2 of the Bill give to children’s rights and Scottish Government’s intention to 

‘ensure children’s rights properly influence the design and delivery of policy and 

services’ across all parts of government and the public sector. When taken 

together we believe many of the measures set out in Parts 1 and 2 of the Bill offer 

a step forward in Scotland’s implementation of the UNCRC. However, we do not 

believe they go far enough to deliver the framework that needs to be in place to 

meet the policy objectives. We are disappointed that the opportunity has not been 

taken in the Bill – following broad support from civil society – to place stronger 

duties on Scottish Ministers or public authorities to systematically consider, 

promote and respect children’s rights, and that the Bill will not create genuinely 

enforceable rights for children in Scotland.  

6. Save the Children is clear that the most effective way to meet the child 

rights objectives of the Bill is to incorporate the UNCRC into Scots law. 

There are different ways in which this can be achieved. However, we believe that 

full and direct incorporation of the UNCRC (whatever form that takes) would 

establish the comprehensive legislative child rights framework that is needed in 

Scotland. International evidence suggests that incorporation provides the 

strongest context for implementation2. For further information on the benefits of 

incorporation we refer the Committee to Together’s submission to the call for 

evidence.  

7. We are concerned that Scottish Government has so far overestimated the 

‘emphasis on courts and on legal processes’ that incorporation might present. It 

was suggested by officials presenting oral evidence to the Committee at Stage 1 

that this underpins its decision not to undertake incorporation at this point in 

time3. However, examples from States that have incorporated the UNCRC into 

their domestic legal systems suggests that whilst full and direct incorporation 

enhances accountability to children through providing opportunities for strategic 

litigation, the main value of the measure is its ability to raise awareness of 

children’s rights in Government and civil society; ‘the strong message it convey[s] 

                                            
2
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3
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about the status of children and children’s rights, and the knock-on effects for 

implementation of children’s rights principles into domestic law and policy’4. This 

indicates that – as well as providing a strong legislative platform - the 

process of incorporation itself could initiate the ‘shift’ in ‘culture in how 

children and young people are helped to achieve their potential’5 that the 

Scottish Government intends the Bill to facilitate.  

8. Committing to full incorporation would further enable Scottish Government 

to demonstrate leadership within the UK in progressing children’s rights. 

The UN Committee on the Rights of the Child has twice recommended to the UK 

Government it take measures to bring domestic legislation in line with the 

UNCRC6. In the absence of commitment to incorporation we urge the Committee 

to seek a commitment from Scottish Government to set out its long term vision for 

the incorporation and implementation of the UNCRC’s principles and provisions 

in Scottish legislation and policy. In addition, we urge the Committee to consider 

the following issues to ensure the provisions in the Bill are robust enough to 

progress the realisation of children’s rights in Scotland and make a practical 

difference to children’s lives.  

Part 1 – children’s rights 

9. Save the Children urges the Committee to consider strengthening the 

‘consideration’ duty on Ministers. Save the Children has serious questions 

about whether the proposed duty on Ministers ‘to keep under consideration 

whether there are any steps that might be taken to secure further effect of the 

UNCRC, and to take those steps only if they consider it appropriate to do so’, is 

sufficient to deliver progress and achieve the desired policy aims. The wording of 

the duty does not suggest a comprehensive approach that would ensure 

children’s rights are considered systematically across Ministerial decision making. 

We are concerned that this duty will lead to the continuation of the selective 

approach to the application of children’s rights in which certain rights, settings 

and children are prioritised to the exclusion of others. Further, the duty appears to 

represent a significant step back from Scottish Government’s initial commitment 

in 2011 to give the UNCRC a statutory basis in Scots law through a legal duty on 

Ministers to have ‘due regard’ to the UNCRC in all of their decisions7. There are 

alternatives that would provide a stronger duty on Ministers. Save the Children 

urges the Committee to seek clarity from Ministers on why they believe the 

‘consideration’ duty is the most effective duty in achieving their policy objectives.  

10. We urge the Committee to scrutinise the detail of the duty with respect to 

its practical application by Scottish Ministers. We are concerned that the duty 

does not place Ministers under any obligation to demonstrate how they have 

fulfilled the duty. Therefore we seek clarity on how it will achieve the increased 
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accountability and transparency in reviewing the government’s approach to 

implementing the UNCRC that is desired. For example, what process will 

Ministers follow to assess if they 'consider it appropriate' to take steps to further 

the UNCRC? The UN Committee on the Rights of the Child, which monitors 

implementation of the UNCRC globally, considers Child Rights Impact 

Assessments (CRIA) as an essential part of the policy development process. We 

believe that CRIA would provide Ministers with a helpful mechanism to support a 

stronger duty. We believe that routine assessment of the child rights implications 

of decisions Ministers undertake would provide Ministers with a more rigorous 

process to consider and comply with the UNCRC. We recommend that the 

Committee explore a duty on Ministers to undertake a CRIA when 

undertaking all legal and policy related developments. 

11. We support an accompanying duty on Ministers to report to the Scottish 

Parliament steps they have taken to secure further effect to the UNCRC in 

principle. However, we are concerned that the reporting duty does not place 

Ministers under any obligation to set out why they have decided not to take steps 

that may have been identified to further implement the UNCRC. We recommend 

that the reporting duty includes this obligation on Ministers.  

12. Save the Children supports the proposed duty on Scottish Ministers to 

promote public awareness and understanding of the rights of children. We 

support this provision as an important means by which Scottish Government can 

instigate the culture ‘shift’ necessary to progress children’s rights in Scotland. 

Save the Children’s research has found that there is very limited knowledge of 

the UNCRC in Scotland, amongst children, parents and the general public. In 

addition, our research found that despite some training for professionals this does 

not always translate into practice8. The value of the UNCRC as a framework to 

guide policy and practice depends on securing public awareness of its principles 

and provisions and informed understanding of the ways in which they might be 

effectively applied or – for children and young people how they might be claimed.  

13. To ensure this duty is effective at achieving this outcome we urge Scottish 

Government to ensure that it is adequately resourced. We seek further 

clarification from Scottish Government on how this duty would be implemented to 

better understand what the duty aims to achieve. If delivered appropriately it 

could effectively incorporate Article 42 of the UNCRC and address a 2008 

recommendation to Scottish Government from the UN Committee on the Rights 

of the Child9. We believe that this duty will only be discharged effectively if 

supported by a comprehensive and robust, long term, strategy to promote 

knowledge and understanding of children’s rights. As recommended by the UN 

Committee on the Rights of the Children this should include appropriate training 

                                            
8
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Great Britain and Northern Ireland 



87 

for all professionals working with or for children, Ministers’ and civil servants to 

ensure that they have the capacity to exercise this function to its full potential10.  

14. In principle, Save the Children welcomes the duty on public bodies to 

report on progress they have made to secure better or further effect to the 

UNCRC. Many of the decision-making processes that affect children on a day to 

day basis take place at a local level. We are therefore encouraged that they will 

be expected to evidence efforts to progress children’s rights in discharging their 

duties. We recognise this as a key part of Scottish Government’s approach to 

embedding the UNCRC across the wider policy and practice contexts that impact 

on children’s lives in Scotland. However, we are concerned that the Bill does not 

require public bodies to take further steps to implement the UNCRC. We are 

concerned that a duty to report on its own will not drive the progress required at 

local level. We believe that the duty to report would be strengthened by an 

additional duty on public bodies (whose functions affect children and families) to 

advance children’s rights. We recommend that the Committee consider a duty 

on public bodies to further implement the UNCRC. 

15. We recommend that an additional duty be included in Part 1 of the Bill to 

compel Ministers to produce - and lay before the Scottish Parliament for 

scrutiny - an implementation scheme for new duties placed on them by the 

Bill. This would ensure that the duties on Ministers and public bodies are 

discharged in accordance with Scottish Government’s intentions. The Rights of 

Children and Young Persons (Wales) Measure compels Welsh Ministers to set 

out the plans they have put in place to deliver their child rights duties. The 

development of the plan has to include consultation with key stakeholders 

including children and young people and the Children’s Commissioner. The plan 

has to be approved by the Welsh Assembly. We believe that this approach would 

assist in driving progress and would support Scottish Government to deliver on 

the objectives in the Bill.  

Part 2 – Scotland’s Commissioner for Children and Young People 

16. Save the Children supports the proposal for an additional mechanism 

through which children can raise and resolve concerns where they feel 

their rights, views and interests have not been properly taken into account. 

The UN Committee on the Rights of the Child advises state parties to establish 

mechanisms that enable the investigation of individual cases brought by children 

and young people or on their behalf11. We are clear that the value of the 

extension of the Children’s Commissioners’ powers is its potential to create a 

mode of redress for violations of children’s rights that is both ‘child-friendly’ and 

robust. This provision can offer a safety net for all children and unprecedented 

levels of accountability for children’s rights in Scotland. We understand this 

provision as an additional mechanism that will complement and sit alongside 
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 UN Committee on the Rights of the Child (2002), General Comment No. 2: The role of independent 
national human rights institutions in the promotion and protection of the rights of the child, para 13, 19 
(a). 



87 

public bodies existing complaints procedures. We believe this duty should be 

exercised as a ‘last resort’ to support children where other systems of redress 

have failed to secure appropriate recourse to justice. The UN Committee is clear 

that this mechanism should be provided for children in addition to access to the 

courts opposed to an alternative12. We recommend that this duty be 

adequately resourced to ensure that it can fulfil its potential.  

Part 3 – Children’s Services Planning 

17. Save the Children welcomes duties on public bodies to prepare, review, 

implement and report on children's services. However, if Scottish 

Government is to meet its policy aim for children’s rights to ‘properly influence the 

design and delivery of policies and services’ there needs to be an overarching 

child rights framework that embeds the UNCRC into the planning, implementation 

and monitoring of children’s services. At present there is a disconnection 

between children’s rights provisions in part 1 of the bill and provisions in Part 3 

relating to children's wellbeing. We believe that the inclusion of a rights 

framework in children’s services planning processes would ensure that rights are 

comprehensively influencing decision-making that directly affects children. It 

would also assist in ensuring that children's services are provided in such a way 

as to safeguard and support both children’s rights requirements and the wellbeing 

of children. We believe that there are a number of ways that this could be 

achieved through the duties in part 3 of the Bill. We recommend that the Bill 

embeds a child rights framework within children’s service planning.  

EARLY LEARNING AND CHILDCARE (PART 6)  

18. Save the Children welcomes Scottish Government’s policy aim to increase 

the amount and flexibility of funded early learning and childcare. We support 

the aims of this part of the Bill because of the potential for high quality early 

learning and childcare services to deliver a number of positive outcomes for 

children and their families. This includes improving developmental, educational 

and other critical outcomes for children - particularly children living in poverty; 

supporting parents to access work and provide economic security for their 

families; supporting parents with the costs of early learning and childcare and 

supporting broader efforts to tackle poverty. In addition, we support the provisions 

as a further step towards delivering a comprehensive and sustainable system of 

high quality childcare in Scotland that is affordable and available to all. We 

acknowledge that Scottish Government sees the provisions in the Bill as ‘setting 

the stage’ for more comprehensive change.  

19. However, we are disappointed that provisions and ambitions in the Bill 

relating to early learning and childcare are not more ambitious. Whilst 

welcome, the provisions in the Bill only go so far. We recognise that there are 

challenging resource implications, yet we are disappointed that the Bill – given 

the well documented issues in relation to childcare - does not go further to drive 

the fundamental transformation in Scotland’s childcare infrastructure that is 
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required to support children and families’. We acknowledge Scottish 

Government’s intention to extend existing universal provision for three and four 

year olds as a first step and that this has significant resource implications. 

However, it is of concern that the Bill fails to drive reform in this area for the vast 

majority of children in Scotland.  

20. The extension of early learning and childcare should not detract from the 

need to provide support to families with very young children and children 

of school age. Of particular concern, the provisions fall short of supporting the 

vast majority of children under three. This is despite compelling evidence of the 

first three years in a child’s life being the most important to their development13 

and of the role early learning and childcare can play in improving children’s 

outcomes and tackling disadvantage14. Further, the Bill fails to address support 

for out of school care, despite the role that these services can play in supporting 

families through improving outcomes for children and enabling parents to take-up 

opportunities to work – the same arguments and benefits used to justify the 

provisions in the Bill to young children. Parents are particularly concerned about 

the lack of affordable and flexible provision of out of school care at local level. 

Reports also suggest shortages in relation to out of school care in local areas.15  

21. We urge the Scottish Government to set out its long term vision and a 

timetable for delivering a universal and comprehensive system of early 

learning and childcare, including out of school care, that improves outcomes for 

children, meets the needs of families and forms part of Scotland’s infrastructure. 

A priority for legislative and policy consideration must be how best to support 

families living on the lowest incomes to access affordable, flexible childcare that 

benefits children and helps to move families out of poverty. In addition, we urge 

the Scottish Government to commit to reporting to Parliament on progress on a 

regular basis.  

22. Save the Children believes that consideration should be given to establish 

a statutory right to childcare for all, with a clear timetable for how and when 

this right will be realised over the next decade. This was a key 

recommendation of the Scottish Parliament’s Equal Opportunities Committee’s 

recent report into women and work. We believe this could be delivered 

incrementally. In line with Scottish Government’s policy objectives to prioritise 

children from disadvantaged backgrounds, a first step could be to consider a 

statutory entitlement to out of school care for children living in poverty. We urge 

the Committee to consider this issue. 

23. Save the Children welcomes the intention to define in statute early learning 

and childcare services. We support the explanation in the policy memorandum 

that the term emphasises the ‘holistic and seamless provision of nurture, care 
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and development of social, emotional, physical and cognitive skills, abilities and 

wellbeing’ and the Scottish Government’s approach to the ‘learning journey’. 

However, we believe that further clarification is required to ensure the purpose of 

these services is well understood and quality is maintained. The learning and 

developmental aspects of this provision are essential to improving outcomes for 

children. These aspects and the quality of services should not be compromised in 

extending the hours and flexibility of services. The development and wellbeing of 

young children must be the primary priority. Whilst guidance may provide some 

clarity, we believe that this approach could be strengthened through the Bill. 

Save the Children recommends that consideration is given to clarifying the 

aims of such services in the Bill.  

24. Save the Children welcomes inclusion in the Bill of provision to secure a 

mandatory amount of early learning and childcare and extending this to 600 

hours per annum for three and four year olds and some ‘vulnerable’ two year 

olds. As outlined above we support this as a further step forward and as part of 

longer term strategy. Although incremental this will help families to access quality 

early learning and care services and help to reduce the cost of childcare for 

young children. We urge the Committee to seek clarification that the costs of the 

increase in hours and flexibility of funded early learning and childcare will be met 

in full by the Scottish Government.  

25. We strongly recommend that the Bill extends the entitlement to a 

mandatory amount of funded early learning and childcare to all two year 

olds living in poverty. In the long term we would like to see universal 

entitlement for all 2 year olds to early learning and childcare. However, we 

recognise the resource implications and support an incremental approach to 

achieving this aim. Further, we believe that the evidence is clear and that the 

benefits of this provision would far outweigh the costs in the long term. We urge 

the Committee to recommend that Scottish Government amends the Bill to 

deliver on this recommendation.  

26. The policy objective is to focus on those from disadvantaged backgrounds in the 

first instance and there is a strong case to ensure that children growing up in 

poverty are included in this group. There is compelling evidence that highlights 

that the provision of high quality early year’s education and care after age two 

has a significant impact on a child’s learning and development.16 Further, the 

evidence suggests that the benefits of early learning and childcare are 

particularly profound for children living in poverty. The EPPSE study has 

consistently shown that early year’s provision can “…alleviate the effects of social 

disadvantage and can provide children with a better start to school.”  

27. We welcome the intention to set a minimum framework for the method of 

delivery and increase flexibility of early learning and childcare to meet 

parents’ needs. Save the Children welcomes Scottish Government making 

increased flexibility of nursery provision a key aim of the legislation. There is 

strong evidence from parents that the way that nursery provision is currently 
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provided – generally 2.5 hours per day – is not flexible enough to meet their 

needs to enable them to balance employment or training with caring for their 

children17. This lack of flexibility in the current delivery of nursery education 

presents significant challenges for parents, particularly those living on low 

incomes. Increased flexibility needs to go hand in hand with increased hours and 

quality provision.  

28. However, we question whether the proposed duty on education authorities 

to ‘have regard’ to increasing the degree of choice in how these services 

are accessed is sufficient to meet the policy intentions in the Bill. There will 

be no compulsion on local authorities to increase the flexibility of the free nursery 

hours they provide. Whilst we acknowledge the need for local flexibility, there is a 

risk of continued local inconsistencies and more “postcode lotteries” for childcare. 

We urge the Committee to seek further clarity on how much flexibility will be built 

into delivering services through the Bill. The Bill must ensure that existing barriers 

are removed and services are delivered in a way that meets parents and families’ 

needs. If the additional investment does not achieve this it will be a missed 

opportunity to improve the way families are supported. Save the Children urges 

the Committee to seek further clarity on how flexibility will be delivered in 

local services. Further, we believe consideration should be given to the 

need for guidance to be placed on a statutory footing to deliver the 

flexibility required.  

29. Save the Children welcomes the duty to consult with parents about early 

learning and childcare needs and to have regard to these views to prepare 

and publish plans to make early learning and childcare available. We 

support consultation with parents as a key part of preparing plans in local areas. 

We would like to see further clarity on what is meant by ‘representative of 

parents…in the area’ and how consultation with parents will be undertaken. This 

must be done in a way that enables the views of all parents to take part, 

particularly the most disadvantaged. We are concerned that the duty in the Bill to 

have ‘regard to’ parents’ views in developing local plans is not robust enough to 

ensure that parents views inform local planning and delivery. The duty suggests 

that parents’ views could be overlooked in favour of other considerations, such as 

budgetary decisions.  

30. In addition, Save the Children believes that the duties to consult and plan 

should be extended beyond the early years. This would assist in providing 

information on the demand for out of school care services at local level and 

whether these are meeting the needs of families. We believe that this would 

assist in developing longer term strategies for delivering childcare at local level. 

In addition, it could also highlight key issues that need to be addressed at 

national level. Evidence suggests that a significant number of local authorities in 

Scotland do not know if they have sufficient childcare. Those that do have 

knowledge about the supply of childcare in their local area, report shortages in 

relation to childcare for older children and for parents who work full time.18 
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Extending the duty to include childcare for children of all ages would help address 

this issue. Consideration should also be given to extending the duty to consult 

and ‘have regard’ to children’s views in the planning and design of local childcare 

services. Whilst consultation with families is key, guidance must ensure that the 

development of local plans is also based on other necessary information, for 

example trends in demographic data. Save the Children urges the Committee to 

seek clarification from Scottish Government on what additional information is 

required to produce robust plans at local level. 

 

Save the Children 

26 July 2013 


